The Boss Just Got Us in Trouble
Could Your Tried-and-True Hiring Practices Expose You to Employment Litigation?
By Janette Levy Frischj
Suppose you started last month as Regional Sales
Manager for your company, Excellent
Enterprises (“Excellent”), and you need to hire 5
new salespeople for your region. You report to
Vicky the VP of Sales. Excellent recently settled a
lawsuit under the federal Age Discrimination in
Employment Act (ADEA) for $2 million and last
year was sued after it hired a salesperson who
had a restrictive covenant (“non-compete”) with
a former employer. Since you will be hiring and
managing employees, Vicky is requiring you to
attend training on applicable federal and state
employment laws.
Being a fair and open-minded person, you
willingly attended the training – and boy was it
an eye-opener! Tricia the Trainer described
practices that could land you and your company
in legal hot water –and they are practices that
you and your friends use and rely upon all the
time. You felt this information was so important
you have offered to share what you learned with
us—and you come armed with questions—
which we will address. But wait. First let’s get our
readers up to speed.

I.

The Age Discrimination in
Employment Act (ADEA) of
1967

The ADEA is a federal law passed in 1967 that
prohibits employers and employment agencies
from discriminating against an applicant or

employee 40 years of age or older based on his
or her age with respect to hiring, promotion,
transfers, termination, layoff, training or other
opportunities, compensation, benefits or other
terms of employment.
Now back to you and Excellent: Excellent has 150
employees, so it is clearly subject to the ADEA.
Some of your friends own or work as hiring
managers in businesses with fewer than 20
employees. You learn during the training that a
number of states also have laws prohibiting age
discrimination, and their thresholds are often
lower. For example in New York, the prohibitions
apply to employers with 4 or more employees. In
New Jersey there is no minimum number (yes,
you heard right.) Since Excellent hires and
employs people in several states, you know that
Excellent needs to be aware of and follow antidiscrimination laws in every state where they
employ people. (So do your friends, and so do
our readers).
Let’s look at five common practices or mistakes
discussed in your training. Ready? Here goes:
A. Questions that could elicit information
about a candidate’s age: You already
know you can’t ask a person how old
they are on a job interview. Here are
some other questions that could earn
you
free
admission
to
Age
Discrimination Liability World:
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If we hired you, how long would you stay
with us?
How much longer do you plan to work?
How would you feel about working for
someone younger than you?
When did you graduate high
school/college/graduate school?
How many years of experience do you
have?
In over (ahem) years of practicing
employment law (sorry not giving away my
age here) I get very surprised reactions to
these examples. You are surprised too. You
ask: Don’t I have a right to know if someone:
a) won’t retire soon after starting the job; b)
might have trouble reporting to a younger
boss; c) has the educational credentials
necessary for the job to name a few items.?
Yes, you are entitled to some of that
information. That said, asking questions that
could reveal someone’s age (even their
approximate age) is a really bad idea,
because it is illegal to base your hiring
decision on the person’s response. What if
you ask the question, the answer indicates
the candidate’s approximate age, but you
don’t base your decision on the response?
Here’s the problem: if a disgruntled, rejected
candidate files an age discrimination charge
with the EEOC how will you prove that you
didn’t base your decision on the response?
Isn’t that kind of like trying to un-ring a bell?
Do you really need to ask questions related to
staying power/retirement or getting along
with a younger boss? Shouldn’t you also be
thinking about a younger person’s staying
power? According to a survey of 1189
workers by Future Workplace, entitled

“Multiple Generations at Work”, 91 percent
of millennials (those born between 1977 and
1997) expect to stay at a job less than three
years. If you do need a minimum number of
years of service and you can document that
that is really essential to the job, how about
asking instead “For X, Y and Z reasons, a
minimum number of _ years’ commitment is
required for this job. If hired, do you foresee
being able to make and meet that
commitment?” You could also ask “How long
were you at the position you held
immediately prior to this one?” You can also
ask “Why did you leave (your previous job) or
why are you looking to leave (your present
job)?” These questions get you the necessary
information without eliciting information
about your candidate’s age—and they are
unlikely to expose you to an age
discrimination claim—especially if you ask
those questions of all your candidates.
So what if your candidate might be older than
the person who would be his or her boss?
Would it occur to you ask an under-40
candidate if s/he would get along with an
older (or younger) boss? Is it really worth the
risk to ask such questions?
What about years of experience? If the job
requires at least some experience, you can
set a minimum amount and ask “We estimate
that optimal performance of the essential job
functions would require at least three years
of experience in this field. If hired, would you
be able to provide reference checks and
other proof that you meet that
requirement?” The more you focus your
inquiries on the “must have” job
qualifications, the more protected you are

www.hiringgreatness.com

against age –and other-- discrimination
claims. “Wait a minute”, you might be
thinking, “Can’t I make sure I’m not hiring
someone who’s overqualified, who might get
bored and leave as soon as something more
in line with their qualifications comes along?”
Refer to my comments above about staying
power. There is at least as much risk of a
younger, less experienced worker, after
learning the job could getting bored and
moving on? Maybe the more experienced
worker had their years in the sun and is
looking for something less demanding. “But”,
you say, “someone that experienced might
not be interested in what I’m willing to pay”.
Why don’t you let them make that decision?
Maybe in exchange for something less
demanding, s/he is willing to work for less
pay. Just make sure that you offer that
amount to all similarly situated candidates,
regardless of age.

B. Criteria in a Job Advertisement
or Posting that Could Exclude
Qualified Candidates Over 40:
Tricia’s presentation also covered job
advertisements. Essentially, everything she
said about interview questions applies to job
listings too, but let’s go over some of Tricia’s
examples. One example: stating that you
want a “recent graduate” or specifying
preferred graduation years will discourage a
disproportionate amount of candidates over
40, as will stating that the position requires
“0-3 years’ experience”. In fact, Facebook in
2013 settled a complaint filed with
California’s Fair Employment and Housing
Department over a job posting that stated
“Class of 2007 or 2008 preferred”.

While Tricia does not seem to have touched
on this, there’s also an expression that has
been gaining popularity that I strongly
caution you to avoid using: “digital native”.
While for some people a digital native means
someone very adept at using the computer,
the internet, social media or all of those, to
many, digital native means someone born
after 1990. Better to err on the side of
caution. If you want someone who is very
skilled in I.T. and comfortable in the digital
environment, say exactly that.
What about educational credentials? You can
specify them in a posting or advertisement.
Just leave the graduation year out. You can
later ask the candidate to provide proof that
s/he in fact has those credentials upon
extending a conditional job offer. You see?
You get the information you need, without
getting the information that could cause you
trouble if you get it too early in the hiring
process.

C. Improper Use of PreEmployment Tests:
While you have never used a preemployment test, some of your friends have,
so you were interested in what Tricia said
here as well. You assume there is not much
to learn here—because an employer has a
right to ensure that a candidate is a good fit
for the position in question – and the
company, right? Yes—but…if a preemployment test excludes a disproportionate
number of otherwise qualified candidates
over 40 (or in some states any age group) the
test then has a discriminatory impact, which
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may amount to a violation of the ADEA. The
Equal Employment Opportunity Commission
– and the courts—often refer to this
phenomenon as disparate impact. I’ll bet
Tricia really got your attention at this point!
How might this work at Excellent? Suppose
Excellent requires every candidate to take a
vision test without wearing any corrective
lenses. A candidate’s vision of 20/50 vision or
better. Putting aside how silly this example
seems, why can’t you require such a test? You
require everyone, take this test and satisfy
this test, so you’re not discriminating, right?
Think again! Under the disparate impact
theory you most likely are discriminating.
Why? Chances a good number of otherwisequalified over-40 candidates will be excluded
based on that test – which probably has
nothing to do with job functions. Does one
really need to have 20/50 vision or better to
safely and competently perform sales job
functions? Candidates over 40 are more likely
to need corrective lenses and less likely to
meet the minimum vision requirement
without them. Your requirement has a
discriminatory impact against candidates and
workers over 40 and that would violate the
ADEA.
But wait, Tricia told you there’s more.
Many employers make err by applying a
testing requirement to some candidates for a
particular position but not others. That is
known as disparate treatment, which is what
many would could “classic” discrimination...
If, for example, you only require over-40
candidates to take such a vision or cognitive
test and satisfy such vision requirements,

that is disparate treatment discrimination,
which is absolutely an ADEA violation.
While Tricia did not mention it in your
training I want mention another point here:
no candidate should be given a medical test
prior to receiving a conditional job offer. (Preoffer medical tests could also violate the
Americans with Disabilities Act.) Even after
the job offer the medical test must be related
to job performance. If the job in question
does not require one to be physically fit or
strong, however, you should consider not
administering the medical test.
Bottom Line: Make sure that whatever you
are testing for is job-related, and that you
have the same requirements of every
candidate for the position in question. If
Excellent wants to ensure that a candidate for
a sales position has certain skills, it can
implement a test to all sales candidates as
long as the test focuses on those skills.

D. Using a Third-Party Recruiter
to Discriminate on Your Behalf:
You already know from Vicky that Excellent
regularly engages Rhonda Recruiter to fill
certain of its vacant positions. Vicky tells you
to call Rhonda for help in your search for 5
new salespeople. You called Rhonda, and she
asked if Excellent still prefers salespeople 35
and under. You spoke with Vicky, who said
yes. You were surprised that in light of
Excellent having recently defended at least
one age discrimination suit. Vicky told you
that the rejected candidate that sued them
was a “direct apply”, who was not screened
by Rhonda’s agency. Vicky clearly knows that
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if Excellent were directly advertising the sales
positions and screening the candidates, that
this requirement would be illegal. But, Vicky
points out, Excellent wouldn’t be doing it,
Rhonda would be -- and Rhonda is not an
employer—so that’s OK. You are not so sure.
Tricia confirms your worst fears. Age
discrimination via a “headhunter” is still age
discrimination and it absolutely does violate
the ADEA (and probably any state
counterparts as well). The EEOC takes the
firm position that both the headhunter and
the client company are potentially liable in
this type of scenario. In other words,
discrimination
by
proxy
is
still
discrimination—and illegal. Rhonda is
essentially acting as Excellent’s agent, which
effectively makes Rhonda an employer and
effectively her practices and decisions in this
regard are attributable to Excellent as well.
Rhonda’s company may also meet the legal
definition of an employment agency, which
would also be subject to the ADEA.

E. Not Taking the ADEA Seriously:
You have heard previously that age
discrimination can be hard to prove, and so,
in the past, like many other managers and
employers you haven’t worried as much
about the ADEA as, say, race, sex or disability
discrimination. Age discrimination just hasn’t
seemed like much of a threat in comparison.
Well, boy did you get a wake-up call from
Tricia! Here’s some of what Tricia shared with
you:
In Mathis v Phillips Chevrolet the Seventh
Circuit Court of Appeals in 2001 upheld a jury
award $50,000 in compensatory damages to

an over 50-year old African-American man
with over 24 years of experience that did not
even receive an interview. Yes, the case
involved racial discrimination, but a) the
manager noted applicants’ ages on
applications; b) the manager stated a
preference for “young, bright workers”; c) all
of the new hires were younger and less
experienced; d) the jury dismissed the racial
discrimination claim and, found the ADEA
violation to be willful --- which means the
court must award liquidated damages in the
same amount as the compensatory damages.
In other words, the dealership paid $100,000
for its failure to hire based on age.
Ruby Tuesday in 2013 paid $575,000 to settle
an ADEA claim alleging that it failed to hire
applicants over 40 at six of its restaurants in
Western Pennsylvania and Ohio. If that’s not
bad enough, the EEOC just sued Ruby
Tuesday again in Florida, alleging that it
refused to hire applicants over 40 for both
“front of the house” (server and host) and
“back of the house” positions (chef, kitchen
manager). The EEOC has also sued Seasons
52, another restaurant chain alleging a
pattern and practice of refusing to hire
workers over 40.
Hi-Line Electronics in 2014 paid $210,000 to
settle a lawsuit brought by the EEOC when an
internal recruiter came forward and disclosed
that she was given a form to use when
interviewing candidates, and that one of the
items on the check list was an age-based
criterion, resulting in candidates over 50
being rejected.
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Finally, Google is now facing a lawsuit from a
64-year old tech worker, who claims Google
refused to interview him because of his age.
The lawsuit cites a survey by Payscale.com,
which shows the median age of Google
employees to be 29 as of 2013.
In discussing these and other ADEA lawsuits,
Tricia made another point that caused you to
sit up and take notice: The figures above only
take into account money damages awarded
by juries or settlement amounts. These
companies also have to pay legal fees, which
themselves can cost the employers tens or
hundreds of thousands – or even millions of
dollars.

Part II. Discrimination Based on
Employment Status:
After spending a lot of time on the ADEA,
Tricia warns you about another phrase that
you should keep out of job ads and postings:
“Employed candidates only” – or anything
similar. You are very surprised. While you are
not a legal expert, you are pretty sure that
laws do not protect unemployed people from
discrimination. What gives?
You may be wrong about the law. A number
of states and localities have passed laws
prohibiting employers from refusing to
consider or hire unemployed candidates. For
example, in 2012, the District of Columbia
passed a law that prohibits employers from
failing or refusing to either consider for
employment or hire someone because s/he is
unemployed. While the law does not allow an
applicant to sue, s/he can file a complaint
with the District of Columbia’s Office of

Human Rights, which can assess penalties of
anywhere from $1000 to $10,000 per
violation. Do that enough times and those
penalties ---and the legal fees you will pay to
defend the complaint(s) add up!
That’s just in the District of Columbia, but
other places have passed laws prohibiting
discrimination against the unemployed. In
New Jersey and Oregon an employer cannot
specify in job advertisements or postings that
it will not consider the unemployed or that it
will only consider those already employed.
New York City passed legislation prohibiting
discrimination based on employment status-both in job listings and in hiring decisions.
Similar laws are in effect in Madison,
Wisconsin and Chicago. This information got
you thinking: there is currently no federal law
against
discriminating
based
on
unemployment; and, these types of laws are
not widespread yet, but they are gaining
momentum. Not only that, but you will now
have to look at every city in which you or your
company employs people to see if there are
laws prohibiting failure or refusal to consider
or hire someone who is currently
unemployed. It so happens your company
hires people in New York City and
Washington, D.C. Your region only includes
New York City, so you personally will have to
be mindful of hiring practices in this regard.
You are actually thinking of suggesting to the
powers that be at Excellent that it develop a
uniform policy as to how it will deal with this
issue—because otherwise it could be very
confusing to have different practices based
on locations, especially if the laws can vary
from city to city.
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Now Tricia brings up another important point
about refusing to consider or hire the
unemployed.
Many
of
unemployed,
especially long-term unemployed are over 40
years old. In fact, The Washington Post has
reported that over 35% of those unemployed
from age 55 to 64 remain so for the longterm. The percentage jumps to 45% for those
who are unemployed and over 65. To the
extent that you refuse to consider or hire
anyone not currently employed, you might
well be excluding a disproportionate number
of otherwise qualified candidates over 40—
and that, once again, is--- you guessed it--age discrimination!

Part III. Your Employment
Practices Could Get You in Trouble
--- With a Former Employer –
whaaaat?
Tricia really got your attention there, didn’t
she?
How could you—or your company---be in
trouble for hiring someone who signed a
restrictive covenant (aka “non-compete”)?
The contract is between the employee and
his or her former employer. You are not a
party to the contract, your company is not a
party either. So why would you or your
company have to worry about a non-compete
between candidates and former employers?
Here’s how it works: Yes, the non-compete is
between the employee and former (or soonto-be-former) employer. The problem is that
when you hire a candidate away from a
competitor, and there is a non-compete, you

are interfering with the contractual
agreements and obligations between that
employee and the competitor. You are
helping the employee breach the contract;
the breach causes damage to the competitor.
The competitor sues you for the interference
and the damage caused by that interference
and will get an award of money damages and
maybe even their legal fees if it can show that
you knew or should have known of the
existence of the non-compete when you
either hired or retained the employee.
Now, some of your friends have used the
tactic of just not asking about the noncompete. They figure if they don’t ask, they
don’t know, and if they don’t know they can’t
be liable right? Wrong! First, there are certain
industries and professions where noncompetes are very common. From that fact
alone the employer has reason to know or
suspect the existence of a non-compete.
Second, employers who hire employees away
from a competitor often get a letter from the
competitor advising them of the existence of
a non-compete. At that point the new
employer clearly cannot claim it doesn’t
know! If it retains the employee and,
particularly if the employee uses confidential
information s/he received from his or her
former employer, or goes after the former
employers clients or customers the new
employer can expect to find itself in hot
water. So here is what I would say to your
friends: Don’t try to be cute. It is unlikely to
pay off for you.
As with most of the other topics in her
training presentation, Tricia tells you about
some real cases. Here are some of them:
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In St. Jude Med. S.C. v. Biosense Inc., et al, a
2014 case in the United States District Court of
Minnesota, Biosense hired Jose DeCastro,
formerly employed by St Jude, with full
knowledge of his non-compete. St Jude sued
Biosense alleging a) breach of contract by
DeCastro; b) tortious interference with contract
against Biosense; c) breach of employment
agreement and duty of loyalty against DeCastro;
d) tortious interference with prospective
economic advantage against Biosense; e) unjust
enrichment against Biosense; f) civil conspiracy
against Biosense. This is a pretty good example
of what you and Excellent would be up against if
you were to do the same. Now, you are thinking,
anyone can sue, but that doesn’t mean they win.
That’s true, but Biosense did. The case
proceeded to trial. The jury awarded damages of
$47,680.52 against DeCastro and against
Biosense for replacement costs it incurred and
another $550,952 in lost profits resulting from
Biosense’s tortious interference. That’s not all
though. The court also determined that
Biosense’s conduct forced St Jude into litigation
and ordered Biosense to pay St Jude’s attorneys’
fees.
In De Puy Synthes Sales Inc v Jones a 2014
case in the United States District Court for the
Eastern District of Virginia, the court refused
to dismiss a tortious interference case against
an employer that also knowingly hired an
employee with a non-compete. In Sulzer
Carbo Medics, Inc. v. Oregon Cardio Devices,
Inc the 5th Circuit Court of Appeals in 2001
upheld a US District Court award of $943,723
in compensatory damages when Oregon
Cardo Devices knowingly hired Sulzer Carbo
Medics’ independent sales representative in

violation of the sales representatives’
exclusive contracts with Sulzer.
From those cases alone you are now starting
to get a good idea of why hiring a salesperson
away from a competitor may not be the best
strategy for you or your employer.

Conclusion:
Wow! You learned a lot from your training
session. It sounds like it was a real eye-opener
for you-- and you have a lot to discuss with
Vicky when you return to your office. While
you only shared with us some of what you
learned in your training, I think I speak for our
readers when I tell you that we appreciate it.
Much of what you’ve learned appears to be
counter-intuitive—and it calls into question
what some employers – including yourself-have come to see as cornerstone hiring
practices. Since you were kind enough to
share your experiences with everyone
reading this book, you have given them
something to think about too. What do you
think we should say to them? How about this:
Employers: If anything you’ve read here
describes you, think seriously about reevaluating your hiring and employment
practices—and seek the help of competent
employment counsel. It could save you
millions of dollars in judgments and legal fees
– not to mention headaches, and heartache
even loss of business!
Janette Levey-Frisch, Esq.
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Janette is an attorney with more than 20 years’ legal experience. Janette and the EmpLAWyerologist Firm
operate under this core belief: It is possible, and it is in an employer’s best interest, to proactively solve workforce
challenges before they become problems, before they result in lawsuits or steep fines caused by government
audits. Janette works with employers on most employment law issues, acting as the Employer’s Legal Wellness
Professional — to ensure that employers are in the best position possible to avoid litigation, audits, employee
relations problems, and the attendant, often exorbitant costs. Janette authors the firm’s weekly blog, where you
can read each week, in plain English (not legalese) about issues impacting employers today. Janette has written
articles on many different employment law issues for many publications, including EEO Insight, Staffing Industry
Review, @Law, and Chief Legal Officer.
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104 Bayard Street
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New Brunswick, NJ 08901
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